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STATEMENT OF THE CASE
Nature of the Case
This is an appeal from the district court affirming on intermediate appeal a conviction and
sentence for obstructing or delaying an officer entered by the magistrate after a jury trial.
Appellant claims the magistrate ' s jury instructions were erroneously misled the jury and
therefore his conviction should be vacated.
Statement of Facts and Course of Proceedings
On April 28, 2015, Appellant, William Patrick Dougherty 3rd was arrested and cited with
several misdemeanors arising out of a traffic stop wherein he was the sole occupant and driver of
a vehicle. (R. , pp. 10, 11& 14: "Affidavit in Support of Warrantless Arrest") On November 4,
2015, the matter proceeded to trial on a charge of obstructing or delaying an officer, in violation
of LC. § 19-705, which had been alleged in a subsequent amended complaint. (Transcript, p. 140,
L. 14 - p. 308, L. 6 (trial); R. , pp. 105-106 (second amended complaint)).
During the trial, Idaho State Trooper, Shane Grady testified he conducted a traffic stop of
Doughe1iy's vehicle for an improper lane change and a seat belt violation. (Transcript, p. 193, L.
15 - p. 194, L. 14.) Upon approaching Dougherty ' s vehicle Trooper Grady explained to
Dougherty the reasons for the traffic stop and then asked Dougherty for his driver's license,
registration and insurance. (Transcript, p. 195, Ls. 2-9.) Trooper Grady further testified he was
authorized to make that request and, in response to his request, Dougherty told him "he did not
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want to incriminate himself'. (Transcript, p. 196, Ls. 1-7.) Trooper Grady went on to testify
that, upon Dougherty discussing his Fifth Amendment rights, he asked Dougherty again for his
information. (Transcript, p. 197, Ln. 3-6.) After several such requests, Trooper Grady arrested
Dougherty for not providing the requested information. (Transcript, p. 203, Ls. 14-17.)
Dougherty also testified at trial. Dougherty testified that it wasn't possible for him to
provide Trooper Grady with his driver's license because he didn't have his driver's license
physically with him that day. (Transcript, p. 239, Ls. 20-21, p. 240, ls. 3-8.)
During the trial, the trial court held a jury instruction conference during which the trial
court proposed giving Instruction No. 12, which was a verbatim recitation of I.C. §49-316.
(Transcript, p. 257, L. 9 - p. 263, L. 20.) Instruction No. 12 states:
Every licensee shall have his driver' s license in his immediate possession at all times
when operating a motor vehicle and shall, upon demand , surrender the driver ' s license
into the hands of a peace officer for his inspection. However, no person charged with
a violation of the provisions of this section shall be convicted if a driver' s license
issued to the person and valid at the time of his arrest is produced in court.
(R., p. 145; Transcript, p. 257, Ls. 9-19.)
The state did not desire to have Instruction No. 12 given to the jury. (Transcript, p. 258,
Ls. 6-9, 19-24.) Dougherty's trial counsel also objected to Instruction No. 12 being given.
(Transcript, p. 261. Ls. 7-15.) Counsel argued that the instruction was for a separate
misdemeanor that had previously been dismissed against Dougherty. (Transcript, p. 261 , Ls. 1011.) Counsel further argued: "I think [the Instruction] confuses the jury to define a separate
misdemeanor that's not before them today within another misdemeanor." (Ls. 12-14.) The trial

2

court ovenuled the objections of both parties and gave the jury Instruction No. 12 (R., p. 145;
Transcript, p. 292, Ls. 13-21.)
The jury returned a verdict finding Dougherty guilty of obstructing or delaying an officer.
(R. , 181; Transcript, p. 305, L. 23 - p. 306, L. 6.) Thereafter, on November 16, 2015, the trial
court entered a judgment of conviction against Dougherty for obstructing or delaying an officer.
On intermediate appeal to the district court Dougherty argued that the magistrate ened in
giving Instruction No. 12 to the jury. (Exhibit A: Appellant's Brief, p. 3, L. 21.) Dougherty's
appellate counsel argued that, while Instruction No. 12 was an accurate recitation of the law, it
was not the law that would apply in this case. (Exhibit A: Appellant's Brief, p. 5, Ls. 25-28.)
Counsel argued that Dougherty was not charged with a violation of I.C. § 49-316, by failing to
produce his driver's license, (R., p. 261, Ls. 12-16.), and by giving Instruction No. 12, the trial
court essentially was making a comment on the evidence and invading the province of the jury as
to the manner by which Dougherty was guilty of obstructing or delaying an officer. (Exhibit A:
Appellant's Brief, p. 6, L. 3 - p. 7, L. 20; R., p. 261, L. 25 - p. 262, L. 17.)
On intermediate appeal, the district court upheld Dougherty's conviction. (R., p. 281.)
The district court stated:
As a whole the jury instructions fairly and accurately reflected the law. Even if the
Instruction was given in error, Dougherty has not shown that the instruction prevented
him from having a fair trial. The Magistrate did not err by giving the instruction.
(R. p. 281.)

3

On May 16, 2017, Dougherty this filed this appeal. (R. pp. 283 -285 .) He now makes the
following argument that the trial court erred in giving jury Instruction No. 12 and that his
conviction for obstructing or delaying an officer should be vacated.
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ISSUE PRESENTED
Did the trial court err in giving the jury Instruction No. 12, and thereby permitting the
jury to improperly find Dougherty guilty of obstructing or delaying an officer on the
grounds that Dougherty either did not have a driver's license or did not have his driver's
license in his immediate possession?
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ARGUMENT
THE TRIAL COURT ERRED IN PROVIDING INSTRUCTION NO . 12 BECAUSE THE
INSTRUCTION WAS NOT A CORRECT STATEMENT OF LAW MATERIAL OR
APPLICABLE TO DOUGHERTY'S GUILT OR INNOCENCE OF OBSTRUCTING OR
DELA YING AN OFFICER AND THE INSTRUCTION CREATED THE IMPRESSION THE
JURY COULD FIND DOUGHERTY GUILTY FOR NOT HAVING A DRIVER' S LICENSE
OR NOT HAVING IT IN HIS IMMEDIATE POSSESSION.
a. Introduction
During the jury instruction conference at Dougherty's trial, the trial court indicated its
intention to provide Instruction No. 12. (Transcript, p. 260, L. 3 - p. 261, L. 6.) In its rationale
for providing the obstruction over the objections of both parties, the trial court stated:
When I review these instructions, I think Instruction No. 12 [is] an accurate statement of
the law that would apply in this case to explain the officer's legal reason for doing what
the officer was doing ... How the jury is going to apply that within the elements of the
actual charge of obstructing or delaying is a jury question.
(R. , p. 260, Ls. 6-15.)
In giving Jury Instruction No. 12, the trial court erred.
b.

Standard of Review

Whether the jury has been instructed properly is a question of law over which an
appellate court exercises free review. State v. Poe, 139 Idaho 885, 905, 88 P.3d 704, 724 (2004);

State v. Avila, 137 Idaho 410,414, 49 P.3d 1260, 1264 (Ct. App. 2002). When reviewing jury
instructions, the appellate court considers "whether the instructions as a whole, and not
individually, fairly and accurately reflect the applicable law." State v. Bowman, 124 Idaho 936,

6

942, 866 P.2d 193, 199 (Ct. App. 1993). In cases where it is not possible to determine whether
the jury reached its verdict on a correct or incorrect legal theory, the appellate court must vacate
the conviction and remand the case for a new trial. State v. Luke, 134 Idaho 294, 301, 1 P.3d 795,
802 (2000); State v. McNair, 141 Idaho 263 , 270, 108 P.3d 410,417 (Ct. App. 2005).
c.

Instruction No . 12 Was Not a Correct Statement of Law Material to the Jury's
Determination of Dougherty's Guilt or Innocence and the Instruction Misled the
Jury as to the Offense of Obstructing or Delaying an Officer.

Idaho Code Section 19-2132( a) states that in charging the jury, the court must state to
them all matters of law necessary for their information. State v. Severson, 14 7 Idaho 694, 710,
215 P.3d 414,431 (2009). In other words, a trial court must deliver instructions on the rules of
law that are " material to the determination of the defendant's guilt or innocence." Severson, 14 7
Idaho at 694; State v. Mack, 132 Idaho 480,483,974 P.2d 1109, 1112 (Ct.App.1999). This
necessarily includes instructions on the "nature and elements of the crime charged and the
essential legal principles applicable to the evidence that has been admitted." Severson, 14 7 Idaho
at 694, citing, State v. Gain, 140 Idaho 170, 172, 90 P .3d 920, 922 (Ct.App.2004 ). An
instructional error requires reversal of a judgment of conviction if the instructions misled the jury
or prejudiced the defendant. State v. Halbesleben, 139 Idaho 165, 169, 75 P.3d 219, 223 (Ct.
App. 2003).
In Dougherty's case, the trial court properly gave Instruction No. 9 which was the
elements instruction for the obstructing or delaying an officer. (Transcript, p. 291, Ls. 5-22; R.,
p. 142.) The court also gave appropriate instructions on the definition of a peace officer and the
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requirement of "willfulness" for a conviction of obstructing and delaying an officer. (Transcript,
p. 291 L. 23 - p. 292, L. 12.) However, the trial court also gave Instruction No. 12 which read:
Every licensee shall have his driver's license in his immediate possession at all times
when operating a motor vehicle and shall, upon demand, surrender the driver's
license into the hands of a peace officer for his inspection. However, no person
charged with a violation of the provisions of this section shall be convicted if a
driver' s license issued to the person and valid at the time of his arrest is produced in
court.
(R., p. 145 ; Transcript, p. 257, Ls. 9-19.) (Emphasis added.)
Instruction No. 12 was a verbatim recitation ofl.C. § 49-316 and is an accurate statement
of the law. However, LC. § 49-316 was not material or applicable to Dougherty' s case and
Instruction No. 12 mislead the jury. In this case Dougherty was not on trial for a violation of J.C.
§ 19-316, whether by failing to "possess" a driver' s license or by failing to "produce" a license
he did possess; Dougherty was being tried for obstructing or delaying an officer.
The language of Idaho Code Section 49-316 imposes two separate requirements upon
operators of motor vehicles in Idaho. See, State v. Osborne, 121 Idaho 520, 826 P.2d 481 (Ct.
App. 1991 ) (identifying two separate requirements under § 49-316). The first requirement is that
every licensee shall have their driver' s license in their immediate possession while operating a
motor vehicle. § 49-316. A violation of this first requirement is the misdemeanor offense of
driving without a license. § 49-316; See, State v. Osborne, supra. The second requirement
imposed by the statute is that a licensee operating a vehicle shall surrender or produce his or her
driver' s license to an officer for inspection upon request from the officer. § 49-316. A violation
of this second requirement may be punished as either (a) the offense of failure to surrender
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license on demand, in violation of LC. § 49-316 (See, State v. Goodman, 121 Idaho 491, 495-95 ,
826 P.2d 452 , 457-58) (1992) (LC. § 49-316 requires a driver to surrender a driver's license to a
police officer upon demand) or (b) as the offense of obstructing and delaying an officer, in
violation of LC. § 18-705, (See, State v. George, 127 Idaho 693 , 905 P.2d 626 (1995).
The trial court erred by instructing the jury as to the language within LC. § 49-316 that

"Every licensee shall have his driver ·s license in his immediate possession at all times ·when
operating a motor vehicle ... ., Read together with the trial court's other instructions, the
language within Instruction No. 12 requiring a licensee to "have his license in his immediate

possession at all times" created the impression the jury was permitted to find Dougherty guilty of
obstructing or delaying an officer for reasons other than a willful refusal to produce the license
for inspection. First, as given, Instruction No. 12 permitted the jury to find Dougherty guilty of
obstructing or delaying an officer if the jury found his failure to produce his license was the
result of not having his driver's license in his immediate possession. Instruction No. 12 also
permitted the jury to find Dougherty guilty of obstructing or delaying and officer if the jury
found his failure to produce his license was the result of not having a driver's license at all.
Under either theory, Instruction No. 12 permitted the jury to erroneously find Dougherty guilty
of obstructing or delaying an officer for his failure to provide Trooper Grady his driver's license
irrespective of whether Dougherty ' s conduct amounted to a willful refusal to produce his license.
Consequently, Instruction No. 12 should not have been given.
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The trial court further compounded the error by instructing the jury as to the language of
LC. § 49-316, stating: "Every licensee ... shall, upon demand, surrender the driver ·s license into

the hands of a peace officer f or his inspection. " Generally, a trial court should only give jury
instructions that are "correct and pertinent". See, I.C. § 19-2132. A proposed instruction is not
correct and pertinent if it is: an erroneous statement of the law, adequately covered by other
instructions, or not supported by a reasonable view of the trial evidence. State v. Elison, 135
Idaho 546,552, 21 P.3d 483,489 (2001), see, also, State v. Garner, 159 Idaho 896,898,367
P.3d 720, 722 (Ct. App. 2016 (Under a four-part test, a requested instruction must be given
where: (1) it properly states the governing law; (2) a reasonable view of the evidence would
support the defendant's legal theory; (3) it is not addressed adequately by other jury instructions;
and (4) it does not constitute an impermissible comment as to the evidence.)
The trial evidence did not support giving Instruction No. 12 because no evidence was
admitted at trial that Dougherty possessed a driver' s license. Instead, Trooper Grady testified he
was never provided with Dougherty ' s driver' s license. (Transcript, p. 204, Ls. 7-9.) Dougherty
also testified that he didn't have a license with him that day. (Transcript, p. 239, Ls. 20-21 ; p.
240, Ls. 3-8.) Absent evidence that Dougherty actually possessed a driver's license which he
willfully refused to produce, it was error for trial court to give Instruction No. 12 on the issue.
CONCLUSION
In this case, the trial court erred in providing the jury Instruction No. 12. The instruction
was a statement of law likely to mislead the jury as to the legal principles for the charge for
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which Dougherty was on trial. In addition, the instruction was not supported by evidence
admitted at trial. Because there is no way to determine what theory the jury relied upon in
finding Dougherty guilty of obstructing or delaying an officer, Dougherty respectfully requests
this Appellate Court vacate his conviction for obstructing and delaying an officer and remand
this case for a new trial.
Respectfully submitted this

7th

day of March 2018

DANIEL G. COOPER
ATTORNEY FOR APP ELLANT
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served on the opposing party,
State of Idaho, through emai I delivery on the
day of March 2018, addressed to:
Lawrence G. Wasden, Attorney General

[ ] By email to: ect@ag.idaho.gov

Office of the Attorney General

P.O. Box 83720
Boise, ID 83 720

Daniel G. Cooper
Conflict Public Defender
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Conflict Public Defender for Defendant
IN THE DISTRJCT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

10

l1

STATE OF IDAHO,
NO. CV-JS-6329

12

13
14

Plain~f/Appel lee,
vs.

APPELLANTS BRIEF

WILLIAM DOUGHE~TY, IIJ,

15
16

Defendant/Appellant.
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18
19

20
21

22

Comes now, the Defendant/Appellant, WILLIAM DOUGHERTY, Ill, by and
through his attorney of ~cord, DOUGLAS A. PIERCE, Conflict Public Defender, and
<

submits this, his APPELLANT'S BRIEF.
'

23

24

INTRODUCTION

2S

26

This is an appeal from the Magistrates Division of the first Judicial District.

27

The Defendant, (Defendant, .William, Dougherty, or Mr. Dougherty) w~ arrested on

28

April 28, 2015 for various counts and charges. Through the course of motion practice

29
30
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and negotiations, a jury .trial was held on November 4, 2015 for one count of
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1

2

obstruction of a police officer, codified at J.C. 18-705. The jury found the Defendant
guilty of said one count'and the Court entered a Judgment and Sentence. This appeal

3
4

was then timely filed.

5
6

ARGUMENT

7
8
9

10

1.

The Magistrate erred when he denied Mr. Doughe11y's Motion to Recuse

himself.
On July 6, 2015, during a pre-trial conference, the Defendant was held in

11

12
13
14

contempt by the Court and served 5·days in the Kootenai County jail. By its very
definition when a Defenciant is found guilty/liable for contempt of Court, the Court is
bias against the Defendant. Black' s Law Dictionary, Sixth Edition defines contempt as

15
16
17
18

"A willful disregard or disobedience of a public authority. " In the case at bar, the
public authority was the Court itself, and thus the Court found that Mr. Dougherty had
already disregarded and/or disobeyed it.

19
20
21
22

"When reviewing a judge's ruling on a disqualification motion, an appellate
Courtappliesadiscretionarystandard.Sivakv. State. ll2Idaho 197. 731 P.2d 192
(1986); Roselle v. Heirs and Devise es of Grover. 117 Idaho 530, 789 P.2d 526

23
24

25
26

(Ct.App .1 990). We look to determine whether a case of bias or prejudice has been made
out by the moving party. The alleged bias and prejudice to be disqualifying must stem
from an extrajudicial source and result in an opinion on the merits on some basis other

27
28
29

than what the judge learned from his participation in the case." Desfosses v. Desfosses.
120 Idaho 27, 30, 813 P.2d 366, 369 (reversed on other grounds) (1991).

30
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I

A judge should disqualify himself in those cases where the contempt is a

2

personal affront to the judge in those proceedings: State ex rel. Wendt v. Journey, 492

3

4

5
6

S.W.2d 861 (Mo.App.1973). Matter o{Williams, 120 Idaho 473,482, (1991). The
record is clear that Mr. Dougherty was held in contempt for his attitude and actions
during the pretrial conference. When sentencing Mr. Dougherty in the contempt, the

7

8
9
10

Court stated "The Court is very respectful of people who want to make their positions
known in court and make their record, but the Court doesn' t have a great deal of
tolerance when someone fails (July 6, 2015 hearing transcript, lines 22-25 , page 44)" ...

11
12
13
14

"fails to follow court directions and results in disrupting the court proceedings (Id at
lines 3-7, page 45) ." Although three months later at the hearing immediately before
trial, the Court stated that the contempt proceedings were "In this case the contempt

15
16
17
18

proceeding is done. It happened. He served his sentence." (Trial transcript lines 4-6,
page 127). However, it is clear with the Court' s strong words regarding its feelings
when litigants fail to follow its directions, that the feelings probably remained .

19
20
21

22

2.

The Magistrate erred when it gave Instruction No. 12 to the jury.
On the day of trial , seemingly during the lunch break or shortly thereafter, the

23
24
25
26

Court reviewed the instructions to the jury with the parties. The record is not totall y
clear, but it seems the court put in instruction number 12 on its own vo lition, i.e.:
neither party suggested it.

27
28
29
30

The question whether the jury has been properly instructed is a question of law
over which the appellate court exercises free review. State v. Gleason. 123 Idaho 62, 65,
844 P .2d 691, 694 (1992) . When an appellate Court reviews jury instructions, it looks at
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3

the instructions as a whole. "We first note that when reviewing jury instructions, we

2

ask whether the instructions as a whole, and not individually, fairly and accurately

3
4

5
6

reflect the applicable law. State v. Enno. 119 Idaho 392,405, 807 P .2d 610, 623 (1991).
To be considered reversible error, an instruction must have misled the jury or prejudiced
the complaining party. Salinas v. Vierstra. 107 Idaho 984, 99L 695 P.2d 369,376

7
8
9
10

(1985)." State v. Bowman, 124 Idaho 936,942,866 P.2d 193, 199, December, 1993 .
Finally, jury instructions must fairly and accurately reflect the applicable law. State v.

Gamma, 143 Idaho 751, 757, 152 P.3d 622,628, July 2006.

11
12
13
14

In the case at bar, the only count or charge to which the jury was to return a
verdict was what is commonly referred to as 'obstruction'. LC. 18-705 reads "Every
person who willfully resists, delays or obstructs any public officer, in the discharge, or

15
16
17
18

attempt to discharge, of any duty of his office or who knowingly gives a false report to
any peace officer, when no other punishment is prescribed, is punishable by a fine not
exceeding one thousand dollars ($1,000), and imprisonment in the county jail not

19
20
21

22

exceeding one (1) year."
Instruction number 12 was the language of LC. 49-316 and was read to the jury
as follows: "instruction number 12, every License~ shall have his driver's license in his

23
24
25
26

-

immediate possession at all times when operating a motor vehicle, and shall unon
demand, surrender the driver's license into the hands of a peace officer for hi§
inspection. However, no person charged with a violation of the provisions of this

27
28
29

section shall be convicted if a driver' s license issued to the person is valid at the time of
his arrest is produced in court. " (Trial transcript, lines 13 -21 , pg. 292).

30
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It was improper for the Court to give the instruction as given, and over objection

2

by the State and partial objection by the Defense. The state did not want the instruction

3
4

5
6

given and at some point, both parties seemed to agree to remove it. "MR. ANDREWS:

It was my understanding that prior to Mr. Dougherty coming back from the lavatory
that we had agreed to remove it, but apparently I have misspoken to the Court. I

7

8
9
10

apologize, Your Honor. The State does want to remove it. It does not want to give it. "
(Trial transcript, lines 19-24, pg. 258). Further, Defense counsel also objected, but
wanted to have a discussion regarding perhaps making some changes to the language,

11
12
13

14

but did not know of the feasibility of such changes. "Ms. HAGERTY: Your Honor, I
think that my client wants to preserve objections .to a jurisdiction question he feels he
raised before, and some questions about definitions in here, including some of the

15
16
17

18

definitions that would be included in this if it were given. I don ' t think the changes that
he would propose would be feasible - physically.feasible to be done for this jury. So, I
would ask the Court to maybe hear his explanation of why - maybe - how many

19
20
21
22

minutes do you need? Two minutes? Three minutes?" (Trial transcript, lines 18-25 ,
pg. 259 - 1-2, pg. 260). The Court then went on to state that he was going to "overrule
any objection to instruction No . 12" and did in fact "overrule both of your objections."

23
24
25
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(Trial transcript, lines 16-17, and 20-21 , pg. 260). ·
The Court was correct that Instruction No. 12 "was an accurate recitation of the
law" (Trial transcript, line 8, pg. 260.) However, it was not the law that " would apply

27
28
29

in this case .. . " (Id.) The only law that would apply in the case at bar regarding guilty
or not guilty, was the obstruction statute. The Court errored when it gave I.C. 49-316 as

30
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Instruction No. 12 because it wanted to "explain the officer's legal reason for doing
what the officer was doing." (Trial transcript, lines 8-10, pg. 260).

3

4

5
6

By putting in the language ofI.C. 49-316 in its Instruction No. 12, the Court
took the question of "duty" away from the purview of the jury. "The word "duty," as
used in this statute, encompasses only lawful and authorized acts of a public officer.

7
8
9

10

State v. Hollon. 136 Idaho 499, 502, 36 P.3d 1287, 1290 (Ct.App.2001); State v.
Wilkerson. 114 Idaho 174, 180, 755 P.2d 471,477 (Ct.App.1988). Consequently, where
an individual refuses to obey an order or peacefully obstructs an act of a public officer

11
12
13
14

that is contrary to the law, be it statute or constitution, that individual does not violate
Section 18- 705. State v. Hallenbeck, 141 Idaho 596,599, 114 P.3d 154, 157
(Ct.App.2005); State v. Wiedenheft, 136 Idaho 14, 16, 27 P.3d 873, 875 (Ct.App.2001).
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The duties of a police officer are many and varied. Wilkerson. 114 Idaho at 179, 755
P.2d at 476. In determining what constitutes a duty, we explore the difficult, dangerous,
and subtle field where the essential office of the police impinges on the basic freedom

19
20
21

22

of the citizen. Hallenbeck. 141 Idaho at 599, 114 P.3d at 157." State v. Gamma, 143
Idaho 751, 754, 152 P.3d 622, 625, July ?006.
It was clear from the testimony of both the Officer and Mr. Dougherty that Mr.

23
24

25
26

Dougherty wanted the opportunity to explain whr,he could not produce a license. The
officer stated several different responses that Mr. Dougherty made when asked for his
license, such as "he didn ' t want to incriminate himself' and "a violation of his Fifth

27
28
29
30

Amendment right." (Trial transcript, lines 7 and _18-19, pg. 196). Further, Mr.
Dougherty himself stated that there were two problems as to why he couldn ' t produce
his license. "Q. So, were you trying to explain to him there was two problems? A.
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Yes. Q. One that you couldn ' t physically give it to him? A. Well, I didn ' t - I kind of
gave up on the first one because he wasn ' t - he was logically not - he ' s not making

3
4
5
6

sense, when I say: I can ' t. It' s not possible. And he ' s saying, well, you better give it to
me, better give me your stuff." (Trial transcript, lines 13-17, pg. 242). Also, Mr.
Dougherty tried to explain to the jury that "After - well, after the - I think this is about

7

8

9
10

the second time. I meart, we were obviously trying to communicate; or, you know,
trying to say, hey, look, you're asking me to do something that' s not possible, and I
gave up on that one and go, okay, well, if this was to happen" ... "You' re going to go to

11
12

13
14

jail for this. You better do whatever. Like, he takes a very aggressive stance, you
know. And it' s - I mean, at that point you' re - it' s like, wait a minute. You know,
something is not right here, and I' m scared for my safety and .. " (Trial transcript, lines

15
16

17

18

5-10 and 16-21 , pg. 244.)
In sum, by using Instruction No. 12 over objection of both parties, the Court
unduly prejudiced the jury by stating what "duty" the officer was performing and

19

20
21
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therefore what "duty" was being obstructed by the Defendant. Thus prejudicing the jury
against any defense the Defendant had, or at least his attempt to explain, and thus
mitigate, why he could not produce his license, and therefore why he was not guilty of

23
24

obstructing.

25
26

CONCLUSION

27

28

For all the above, the Defendant/Appellant asks the Court to invoke its full

29
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appellate authority.
DATED this

day of October, 2016.
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Douglas A. Pierce
Conflict Public Defender for Defendant
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[ ] U.S. Mail
[ ] Hand Delivered
[di Facsimile to: 446-2168
[ ] JusticeWeb

Kootenai County Prosecutor
501 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
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